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organization memberships; (7) the existence
of any derogatory information such as that
required to be disclosed on the Commission’s
Form 7-R; (8) notice of limitations imposed
on activities; (9) notice of undersegregation
or undercapitalization; (10) notice of misuse
of customer funds; and (11) notice of sanc-
tions or of expulsion from exchange or self-
regulatory organization membership. The
Commission believes that much of the above
information would be public in the ordinary
course in most jurisdictions. From time to
time, the Commission also may need imme-
diate access to financial information con-
cerning risks posed to domestic firms by the
carrying of foreign positions.

In addition to information that relates to
the financial stability and creditworthiness
of the firm, the Commission should have ac-
cess to transaction-specific information that
confirms the execution of orders and prices
and facilitates tracing of customer funds.
Such data could include records reflecting:
(1) That an order has been received by a firm
on behalf of one or more United States cus-
tomers; (2) that an order has been executed
on an exchange on behalf of one or more
United States customers; (3) that funds to
margin, guarantee or secure United States
customer transactions have been received by
a firm and deposited in an appropriate depos-
itory; and (4) the price at which a trans-
action was executed and general access to
pricing information.

Again, such information is likely to be
maintained in the ordinary course of busi-
ness. Tracing of customer funds would be
most essential in cases of insolvency where
repatriation of funds is at issue.

The Commission may also seek relevant
position data information, including the
identity of the position holder and related
positions, in connection with surveillance of
a potential ‘“‘market disruption.”’ This is par-
ticularly true in the case of integrated mar-
kets.

The Commission wishes to emphasize that
the information sharing arrangements dis-
cussed herein are not necessarily a sub-
stitute for, nor would they preclude, a more
formal agreement or arrangement with re-
spect to the sharing of information.

Marketing Activities by Firms Granted Rule
30.10 Relief

FR date and citation: November 3, 1992, 57
FR 49644; August 17, 1994, 59 FR 42158.

[62 FR 28998, Aug. 5, 1987, as amended at 59
FR 42158, Aug. 17, 1994]
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APPENDIX B TO PART 30—INTERPRETA-
TIVE STATEMENT WITH RESPECT TO
THE SECURED AMOUNT REQUIREMENT
SET FORTH IN §30.7

1. Rule 30.7 requires FCMs who accept
money, securities or property from foreign
futures and foreign options customers to
maintain in a separate account or accounts
such money, securities and property in an
amount at least sufficient to cover or satisfy
all of its current obligations to those cus-
tomers.! This amount is denominated as the
‘‘foreign futures or foreign options secured
amount” and that term is defined in Rule
1.3(rr). The separate accounts must be main-
tained under an account name that clearly
identifies the funds as belonging to foreign
futures and foreign options customers at a
depository that meets the requirements of
Rule 30.7(c). Further, each FCM must obtain
and retain in its files for the period provided
in Rule 1.31 an acknowledgment from the de-
pository that the depository was informed
that such money, securities or property are
held for or on behalf of foreign futures and
foreign options customers and are being held
in accordance with the provisions of these
regulations.

2. In a series of orders issued pursuant to
Rule 30.10, the Commission required that cer-
tain foreign firms exempt from registration
as FCMs essentially comply with the stand-
ards of Rule 30.7.2 Specifically, the Commis-
sion stated that ‘‘[the secured amount] re-
quirement is intended to ensure that funds

1“Foreign futures or foreign options cus-

tomer’” means ‘‘any person located in the
United States, its territories or possessions
who trades in foreign futures or foreign op-
tions: Provided, That an owner or holder of a
proprietary account as defined in paragraph
(y) of [Rule 1.3] shall not be deemed to be a
foreign futures or foreign options customer
within the meaning of [Rules 30.6 and 30.7].”
Rule 30.1(c). ‘“‘Foreign futures’” means ‘‘any
contract for the purchase or sale of any com-
modity for future delivery made, or to be
made, on or subject to the rules of any for-
eign board of trade.” Rule 30.1(a). ‘‘Foreign
option” means ‘‘any transaction or agree-
ment which is or is held out to be of the
character of, or is commonly known to the
trade as, an ‘option,’ ‘privilege,’ ‘indemnity,’
‘bid,” ‘offer,” ‘put,’ ‘call,” ‘advance guaranty,’
or ‘decline guaranty,” made or to be made on
or subject to the rules of any foreign board
of trade.” Rule 30.1(b).

2Under Rule 30.10, the Commission may ex-
empt a foreign firm acting in the capacity of
an FCM from registration under the Com-
modity Exchange Act (‘‘Act’) and compli-
ance with certain Commission rules based
upon the firm’s compliance with comparable
regulatory requirements imposed by the
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provided by U.S. customers for foreign fu-
tures and options transactions, whether held
at a U.S. FCM under Rule 30.7(c) or a firm
exempted from registration as an FCM under
CFTC Rule 30.10, will receive equivalent pro-
tection at all intermediaries and exchange
clearing organizations.”3 The Commission
further interpreted Rule 30.7 to require each
FCM and Rule 30.10 firm to take appropriate
action (i.e., set aside funds in a ‘“‘mirror”’ ac-
count) in the event that it becomes aware of
facts leading it to conclude that foreign fu-
tures and foreign options customer funds are
not being handled consistent with the re-
quirements of Commission rules or relevant
order for relief by any subsequent inter-
mediary or exchange clearing organization.
3. Upon further analysis and reconsider-
ation of this matter, the Commission has de-
termined to revise its prior interpretation of
the Rule 30.7 secured amount requirement.
The Commission notes that the initial
depository’s ability to identify customer
funds affords foreign futures and foreign op-
tions customers a measure of protection in
the event that the intermediating FMC or

firm’s home-country regulator or self-regu-
latory organization (‘‘SRO’’). Once the Com-
mission determines that the foreign jurisdic-
tion’s regulatory structure offers comparable
regulatory oversight, the Commission may
issue an Order granting general relief subject
to certain conditions. Firms seeking con-
firmation of relief (referred to herein as
“Rule 30.10 firms’’) must make certain rep-
resentations set forth in the Rule 30.10 order
issued to the regulator or SRO from the
firm’s home country. For a list of those for-
eign regulators and SROs that have been
issued a Rule 30.10 order, see appendix C to
part 30. In certain cases, where a foreign reg-
ulator or SRO has requested that firms sub-
ject to its jurisdiction be granted broader re-
lief to engage in transactions on exchanges
other than in its home jurisdiction (referred
to herein as ‘‘expanded relief’’), the relief has
been granted where the relevant authority
has represented that it will monitor its firms
for compliance with the terms of the order in
connection with such offshore transactions.
Although Rule 30.10 orders generally exempt
foreign intermediaries from compliance with
the secured amount requirement under Rule
30.7, firms seeking confirmation of the ex-
panded relief must represent that, with re-
spect to transactions entered into on behalf
of U.S. customers on any non-U.S. exchange
located outside their home country, they
will treat U.S. customer funds in a manner
consistent with the provisions of Rule 30.7.
For the most recent order granting expanded
relief, see 64 FR 50248 (September 16, 1999)
(Singapore Exchange Derivatives Trading
Limited).
364 FR 50248, 50251, n.19 (emphasis added).
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foreign firm becomes insolvent. Moreover,
Rule 30.6(a) requires that foreign futures and
foreign options customers receive a Rule 1.55
written disclosure explaining that the treat-
ment of customer funds outside the U.S. may
not afford the same level of protection of-
fered in the U.S. These protections exist
whetehr the intermediating firm is a U.S.
FCM or a firm exempt from such registration
under Rule 30.10. 4

4. The Commission further notes, however,
that, in February 1998, Rule 30.6 was amend-
ed to permit an FCM to open a commodity
account for a foreign futures or foreign op-
tions customer without providing the Rule
1.55 risk disclosure statement or obtaining
an acknowledgment of receipt of such state-
ment, provided that the customer is, at the
time at which the account is opened, one of
several types of sophisticated customers enu-
merated in Rule 1.55(f) (‘“Rule 1.55(f) cus-
tomers’).5 While the amendment to Rule
30.6(a) extinguished the obligation to provide
a standardized risk disclosure statement to
Rule 1.55(f) customers at the time of the ac-
count opening, the Commission stated that
FCMs have obligations to these customers
independent of such a duty that would be
material in the circumstances of a given
transactions. ¢

5. After careful consideration of the issue,
the Commission has determined that inter-
mediaries should advise all customers (re-
gardless of their level of sophistication) to
consider making appropriate inquiries relat-
ing to the treatment of customer funds by
depositories located outside the jurisdiction
of the intermediating firm. Accordingly, the
Commission has determined that an FCM, at
a minimum, must provide each foreign fu-
tures or foreign option customer with a writ-
ten disclosure tracking the language in ei-
ther: (1) Rule 1.55(b)(7),7 or (2) Paragraphs 6

4 Although orders for expanded relief ex-

empt foreign firms from compliance with
Rule 1.55, sales practice standards and the
treatment of customer funds constitute two
of the specific elements examined in evalu-
ating whether the particular foreign regu-
latory program provides a basis for permit-
ting substituted compliance for purposes of
exemptive relief pursuant to Rule 30.10. ap-
pendix A to part 30.

563 FR 8566 (February 20, 1998). The list of
sophisticated customers referenced in Rule
1.55(f) closely tracks, with one exception, the
list of ‘‘eligible swap participants’ in Rule
35.1.

61d. at 8569.

"Rule 1.55(b)(7) reads as follows: Foreign
futures transactions involve executing and
clearing trades on a foreign exchange. This is
the case even if the foreign exchange is for-
mally ‘linked” to a domestic exchange

Continued
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and 8 of appendix A to Rule 1.55(c).® Rule

whereby a trade executed on one exchange
liquidates or establishes a position on the
other exchange. No domestic organization
regulates the activities of a foreign ex-
change, including the execution, delivery
and clearing of transactions on such ex-
change, and no domestic regulator has the
power to compel enforcement of the rules of
the foreign exchange or the laws of the for-
eign country. Moreover, such laws or regula-
tions will vary depending on the foreign
country in which the transaction occurs. For
these reasons, customers who trade on for-
eign exchanges may not be afforded certain
of the protections which apply to domestic
transactions, including the right to use al-
ternative dispute resolution. In particular,
funds received from customers to margin for-
eign futures transactions may not be pro-
vided the same protections as funds received
to margin futures transactions on domestic
exchanges. Before you trade, you should fa-
miliarize yourself with the foreign rules
which will apply to your particular trans-
action.

8 Appendix A to Rule 1.55(c) is the Generic
Risk Disclosure Statement, which FCMs
may use as an alternative to the Risk Disclo-
sure Statement prescribed in Rule 1.55(b).
The Commission understands that most
FCMs, in particular those that are most ac-
tive in international markets, use the Ge-
neric Risk Disclosure Statement.

Paragraphs 6 and 8 of appendix A to Rule
1.55(c) read as follows:

6. Deposited cash and property.

You should familiarize yourself with the
protections accorded money or property you
deposit for domestic and foreign trans-
actions, particularly in the event of a firm
insolvency or bankruptcy. The extent to
which you may recover your money or prop-
erty may be governed by specified legislation
or local rules. In some jurisdictions, prop-
erty which has been specifically identifiable
as your own will be pro-rated in the same
manner as cash for purposes of distribution
in the event of a shortfall.

8. Transactions in other jurisdictions.

Transactions on markets in other jurisdic-
tions, including markets formally linked to
a domestic market, may expose you to addi-
tional risk. Such markets may be subject to
regulation which may offer different or di-
minished investor protection. Before you
trade you should enquire about any rules rel-
evant to your particular transactions. Your
local regulatory authority will be unable to
compel the enforcement of the rules of the
regulatory authorities or markets in other
jurisdictions where your transactions have
been effected. You should ask the firm with
which you deal for details about the types of
redress available in both your home jurisdic-

17 CFR Ch. | (4-1-12 Edition)

30.10 firms must provide each foreign futures
or foreign options customer with a written
disclosure tracking the language in either
Rule 1.55(b)(7) or paragraphs 6 and 8 of appen-
dix A to Rule 1.55(c), or a comparable disclo-
sure statement prescribed by the firm’s
home country regulator. The Commission
further encourages all firms, whether domes-
tic or foreign, to provide a Rule 1.55 written
risk disclosure to all customers, regardless
of each customer’s respective level of experi-
ence. The Commission notes that, in any in-
stance where a firm provides a Rule 1.55(f)
customer with a written disclosure, it is not
necessary for the firm to obtain an acknowl-
edgment of receipt. In addition, those FCMs
that already have provided customers with a
disclosure tracking either Rule 1.55(b)(7) or
paragraphs 6 and 8 of appendix A to Rule
1.55(¢) (or in the case of Rule 30.10 firm, a
comparable disclosure statement prescribed
by its home country regulatory) need not
provide those same customers with an addi-
tional written disclosure.

6. For the reasons set forth above, the
Commission is revising its interpretation of
the secured amount requirement set forth in
Rule 30.7. The Commission believes that the
Rule 30.7 acknowledgment required of FCMs,
or other appropriate acknowledgment re-
quired by Rule 30.10 firms, only applies to
the maintenance of the account or accounts
containing foreign futures and foreign op-
tions customer funds by the initial deposi-
tory, and not to the manner in which any
subsequent depository holds or subsequently
transmits those funds. If an FCM receives
from the initial depository the acknowledg-
ment described in Rule 30,7, furnishes to
each foreign futures or foreign options cus-
tomer a written disclosure statement track-
ing the language set forth in Rule 1.55(b)(7)
or paragraphs 6 and 8 of appendix A of Rule
1.55(c) and otherwise complies with the pro-
visions of Rule 30.7, then it may include all
funds maintained in the separate account or
accounts in calculating its secured amount
requirement. A Rule 30.10 firm must satisfy
the same requirements, except that it may
provide each foreign futures or foreign op-
tions customer with a comparable disclosure
statement prescribed by is home regulator.

7. IF an FCM or Rule 30.10 firm fails to re-
ceive the required acknowledgment from the
initial depository or provide the above writ-
ten disclosure statement (and in certain cir-
cumstances, receive from customers and ac-
knowledgment of receipt), then it must set
aside funds with an acceptable depository
and receive from such depository the re-
quired acknowledgment.

8. The Commission’s interpretation of the
Rule 30.7 secured amount requirement will

tion and other relevant jurisdictions before
you start to trade.
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apply to all regulated activities with all new
and existing foreign futures and foreign op-
tions customers as of October 11, 2000. The
Commission’s interpretation does not alter
any other requirement set forth in Rule 30.7
or any other section of part 30.

[65 FR 60558, Oct. 11, 2000]

APPENDIX C TO PART 30—FOREIGN PETI-
TIONERS GRANTED RELIEF FROM THE
APPLICATION OF CERTAIN OF THE
PART 30 RULES PURSUANT TO
§30.10

Firms designated by the Sydney Futures Ex-
change Limited.

FR date and citation: November 7, 1988, 53
FR 44856.

FR date and citation: April 13, 1993, 58 FR
19210.

FR date and citation: March 7, 1997, 62 FR
10447.

FR date and citation: 70 FR 40395, July 17,
2006.

Firms designated by the Singapore Deriva-
tives Trading Limited.

FR date and citation: January 10, 1989, 54
FR 809.

FR date and citation: September 16, 1999, 64
FR 50251.

FR date and citation: September 4, 2007, 72
FR 50645.

Firms designated by the Montreal Exchange.

FR date and citation: March 17, 1989, 54 FR
11182.

FR date and citation: February 27, 1997, 62
FR 88717.

Firms designated by the Toronto Futures
Exchange.

FR date and citation: March 22, 1990, 55 FR
10614.

Authorized Persons as designated in Annex E
to the Mutual Recognition Memorandum
of Understanding
FR date and citation: June 13, 1990, 55 FR

2390; December 23, 1991, 56 FR 66345.

Firms designated by the Tokyo Grain Ex-
change.

FR date and citation: February 23, 1993, 58
FR 10957; May 2, 1994, 59 FR 22506.
Firms designated by the MEFF Sociedad

Rectora de Productos Financieros
Derivados de Renta Fija (“MEFF Renta
Fija”).

FR date and citation: June 9, 1995, 60 FR
30466.

Firms designated by the New Zealand Fu-
tures and Options Exchange (“NZFOE”).
FR date and citation: December 10, 1996, 61

FR 64989.

Firms designated by the MEFF Sociedad
Rectora de Productos Financieros
Derivados de Renta Variable (‘“MEFF
Rental Variable.’”)

FR date and citation: April 8, 1997, 62 FR
16690.
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Firms designated by the Financial Services
Authority (“FSA”).

FR date and citation: October 10, 2003, 68
FR 58587.

Firms designated by the Australian Stock
Exchange Limited (‘‘ASXL"’).

FR date and citation: 68 FR 39006, July 1,
2003.

FR date and citation: 70 FR 75937, Decem-
ber 22, 2005.

Firms designated by the Taiwan Futures Ex-
change.

FR date and citation: March 28, 2007, 72 FR
14413.

Firms designated by the Tokyo Commodity
Exchange.

FR date and citation: February 9, 2006, 71
FR 6759.

Firms designated by
Mercadorias & Futuros.
FR date and citation: July 8, 2002, 67 FR

45056.

Firms designated by Eurex Deutschland.

FR date and citation: May 8, 2002, 67 FR
30785.

[54 FR 809, Jan. 10, 1989]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting appendix C to part 30, see
the List of CFR Sections Affected, which ap-
pears in the Finding Aids section of the
printed volume and at www.fdsys.gov.

the Bolsa de

APPENDIX D TO PART 30—COMMISSION
CERTIFICATION WITH RESPECT TO
FOREIGN FUTURES AND OPTIONS CON-
TRACTS ON A NON-NARROW-BASED
SECURITY INDEX

In its analysis of a request for certification
by a foreign board of trade relating to a se-
curity index futures contract traded on that
foreign board of trade pursuant to §30.13, the
Commission will evaluate the contract to en-
sure that it complies with the three criteria
of section 2(a)(1)(C)(ii) of the Act.

(1) Because security index futures con-
tracts are cash settled, the Commission also
evaluates the contract terms and conditions
relating to cash settlement. In that regard,
the Commission examines, among other
things, whether the cash price series is reli-
able, acceptable, publicly available and time-
ly; that the cash settlement price is reflec-
tive of the underlying cash market; and that
the cash settlement price is not readily sus-
ceptible to manipulation. In making its de-
termination, the Commission considers the
design and maintenance of the index, the
method of index calculation, the nature of
the component security prices used to cal-
culate the index, the breadth and frequency
of index dissemination, and any other rel-
evant factors.
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